General Guide and Considerations 

For Making Active Steps in A Civil Case

This is a general guide for a civil case that may be used for making active steps necessary to secure compliance with rules and success.  IMPORTANT:  Each State may have different rules and procedures that must be followed, such as local court rules.  You should always contact the clerk or obtain a copy of the rules to ensure you meet all the necessary and required steps in your case.  

The purpose for this guide is to give a general overview of what may happen in a civil case, or what steps could be taken to be steps ahead of your opponent. 

General rules and considerations:

1. Read and understand all the documents you send and receive related to the case.

2. If you have questions about a document call the clerk, or contact the opposing party to find out more.

3. If you don’t understand certain words look them up. Dictionary with pronunciations:http://www.m-w.com/home.htm 
Legal Dictionary online: http://dictionary.law.com/
4. Don’t guess as to what some words and phrases mean.  They may mean the opposite of what you think.

GENERAL OVERVIEW OF A CIVIL CASE
Here is the general overview of a civil case.  Each state and court may be different:

Step 1 – General Overview:   Initiating the lawsuit
Plaintiff – serves a summons and complaint on defendant.  

Step 2 – General Overview:  Responding to the lawsuit
Defendant – serves a response by either answering the complaint, challenging the jurisdiction of the court and/or the sufficiency of the complaint.

Plaintiff – applies for default judgment if no response is made within the time prescribed by the rules and summons.

Step 3 – General Overview:  Conducting discovery and attending early hearings
a. 
Plaintiff or defendant – begins to conduct discovery if allowed.

b. 
Plaintiff or defendant – files any disclosure, pre-trial or case statement required.

c. 
Plaintiff or defendant – attend pre-trial, status or case management hearing.

Step 4 – General Overview:  Finishing discovery and motion practice
a. 
Plaintiff or defendant – awaits responses to discovery.

b. 
Plaintiff or defendant – if responses are received; evaluate the responses and determines if they are sufficient.  If not, contact the opposing party to meet and confer on the issues in an attempt to resolve them before using the court.

c. 
Plaintiff or defendant – if responses are not received timely or at all; meet and confer and/or move for summary judgment if allowed by state and court.

d. 
Plaintiff or defendant – if opposing party refuse or fail to meet and confer or there is no resolution to unresolved discovery issues, move for a court order compelling compliance and/or sanctions.

Step 5 – General Overview:  Summary judgments and dismissals
a. 
Plaintiff or defendant – moves the court to dismiss for failing to comply with rules or a court order.

b. 
Plaintiff or defendant – moves for summary judgment if there is no material fact in dispute.

Step 6 – General Overview:  Trial and judgment
a. 
Plaintiff or defendant – trial.

b. 
Plaintiff or defendant – appeal and post judgment collection or prevention.

SPECIFIC OVERVIEW OF A CIVIL CASE:

Below is a more specific overview of a civil case.  Each state and court may be different:
Step 1 – Specific Overview:  Filing a lawsuit
Initiating a lawsuit can be done either two ways depending on the rules of the court in your state.

1. A complaint is filed with the court and a summons is issued.  That means there should be a case number assigned with the court.

2. Plaintiff issues a complaint and summons without going to the court.  That means there is no case number involved at this stage until and unless it is filed with the court.

A complaint and summons together is called a lawsuit.  Once the lawsuit is served correctly on the defendant, the court generally obtains personal jurisdiction over the defendant.  If the court can decide and hear the specific case file, and the amount is within the limits of the court, the court generally has subject matter jurisdiction over the case.

Lack of personal jurisdiction includes improper service on someone other than defendant, unless authorized by law as substitute service, or service in the wrong county, or upon a defendant who is active in the military.  There may be other reasons why Lack of personal Jurisdiction qualifies, depending on the State and Court you are dealing with.

Lack of subject matter jurisdiction includes when the amount sought exceeds or does not meet the amount allowed by the court sued in, or some other reason for why the court may not hear that specific case. There may be other reasons why Lack of subject matter Jurisdiction qualifies depending on the State and Court you are dealing with.

Step 2 – Specific Overview:  Responding to a lawsuit
Responding to the lawsuit may be done by either answering the allegations, or challenging the complaint or jurisdiction of the court.

1. Answering the complaint means answering the allegations in the complaint by admitting, denying and/or stating that you are without sufficient information to admit or deny the allegations.  Defendant simply reads each allegation and admit the allegation if true, deny the allegation if false, or state that defendant does not have sufficient information to either admit or deny.  This is done in a separate document called an “Answer to Complaint.”

2. Challenging the jurisdiction of the court is filing some motion or objection and stating that the court cannot hear and decide the case for the reasons given.  Depending on the State and Court, you may challenge the court jurisdiction for a variety of reasons. For example, lack of personal and subject matter jurisdiction.  This is generally done in a separate document called a Motion for Lack of Personal or Subject Matter Jurisdiction.

3. Challenging sufficiency of the complaint is filing a motion or objection stating that the complaint is insufficient for the reasons given. Depending on the State and Court, you may challenge the complaint for a variety of reasons. For example, striking it, asking for more information before answering, and dismissing it.  This is generally done in a separate document called a motion.

It is always best to challenge first before answering the allegations, if there are valid reasons for the challenge.

Step 3:  Specific Overview: Discovery and early court hearings
Discovery is used to get information and documents about the opposing party’s case, but also to establish your own case.

Discovery involves both parties and is either requested by the opposing party or responded from the opposing party.  Discovery generally involves written request for information and/or documents, such as request for admissions, interrogatories and request for documents, but also oral depositions.  Not all courts allow discovery. Some courts may have limited discovery so it is necessary to verify that discovery is permitted, and if so, how much, before initiating discovery.

If the court allows full discovery the following generally applies:

1. Requesting that the opposing party answer request for admissions, interrogatories and request for production of documents. They must be answered within a certain amount of time, or the propounding party can ask the court to force them to answer the discovery. They can also request sanctions be imposed against the non-responsive party.

2. Responding to discovery from the opposing party.  Again, there is a timeline which must be complied with, or the opposing party can ask the court to force you to answer the discovery and/or also request that sanctions be imposed against you.

3. File any disclosure or case statement with the court and the opposing party within the time prescribed by the rules.  Some states have a requirement for the parties to file a statement about their case, claims and defenses with the court within certain amount of time.  This generally happens within the first 60-120 days of the case.
4. There will sometimes be a hearing such as a pre-trial conference, case management, and/or status conference to find out what is going on with the case from both parties.  Generally all parties must appear at such hearing.

Step 4:  Specific Overview: Motions and completing discovery
Motions can be used to get relief from the court on a number of issues, such as, the opposing party failing to comply with discovery.  A motion simply means a request.

A motion can be used to have the court decide an issue.  For example if you need more time to respond to documents (Motion for more time), or you do not want to respond for whatever reason you may have (Motion for protective order).

The way a motion is filed, heard and decided on varies form court to court. Some require an oral hearing, others do not.  Some courts require specific documents with the motions and some courts have specific timelines that must be followed.  It is very important to learn how to file a motion and have it decided on.  If you simply just file the motion and the judge doesn’t hear it you won’t get a decision.  For example, let’s say you file motion to dismiss the complaint, but you fail to follow the timeline of the court and file the proper documents with the motion, such as a notice of hearing (depending on the court). Your motion can sit and collect dust forever and you will not get an answer on your dismissal.

Here are some examples of different motions:
1. Motion to dismiss.  This can be used to get the case dismissed for lack of personal jurisdiction or if the court lacks subject matter jurisdiction.

2. Motion to strike.  This can be used to strike a document from the record, or strike part of the content of a document, such as an affidavit or complaint.

3. Motion to make more definite statement.  This can be used to get opposing party to provide more information so that you fully understand what they want in the complaint or answer.

4. Motion for more time (or to enlarge time).  This can be used to get more time to respond to a document, or move a hearing to a different date.

5. Motion to join the action.  This can be used to have someone not listed in the lawsuit join the action, such as an interested party who was not named.

6. Motion for protective order.  This can be used to get the court to order you not answer certain documents.

7. Motion to compel answers to discovery.  This can be used to force the opposing party to answer discovery they either failed to answer or didn’t answer satisfactory.

8. Motion for summary judgment.  This can be used to get a judgment against the opposing party without going to trial if there is no factual issue of importance to decide at a trial. (More below)

Examples of a motion:

Comes Now, John Doe, Defendant, and hereby moves the court for an order to enlarge time to respond Plaintiff’s discovery.

Comes Now, John Doe, Defendant, and hereby moves the court for an order granting summary judgment against Plaintiff as there is no genuine issue as to any material fact, and that Defendant is entitled to a summary judgment as a matter of law.
You also at some point complete discovery and prepare for trial, unless the case is dismissed early.  Keep a timeline of when discovery is due, either your responses to discovery propounded upon you, or discovery you have propounded upon the opposing party.  Failing to respond may result in a motion to compel, or worse, dismissal of the case, or a judgment entered against the defaulting party.  Timelines will vary from court to court.  Please make sure you comply with all procedures and rules with regard to discovery and failure to comply. For example, if you have propounded discovery upon the opposing party and they fail to respond in time, or at all, you may be able to ask the court to force answers, but also ask for summary judgment (in most States) if they failed to respond to Request for Admissions where the matter involved martial facts.

Step 5: Specific Overview:  Summary Judgment and dismissals
A summary judgment is when a party asks for a judgment against the other party without having to go to trial.  A party may ask for summary judgment when there is no genuine issue as to any material fact in the case to be decided by a judge or jury.  Summary judgment may only be entered if the essential fact(s) of the case is/are not in dispute.  For example, opposing party has admitted to all the essential (material) facts of the case, or they simply do not have any valid defense or claim in the case.  Summary judgment also sometimes is used to find out what the opposing party has for evidence and allegations/defenses.  Summary judgment may be filed for any of the following reasons:

1. One party admitted to the essential issues of the case, which may be done by actually admitting to allegations, or failing to respond to discovery, such as request for admissions.

2. One party has no defense to the case.

3. One party tests the other party’s evidence and/or claims/defenses.

The court will only decide if there are facts in dispute, not if the facts are true or false.  In order to defeat summary judgment you must establish the essential fact(s) being in dispute. For example, if the case is over money owed the essential facts are:

1. Money was lent.

2. Money was accepted and promised to be paid back.
3. Money was not paid back.

If you deny #1 above there is a material fact in dispute, as the court cannot decide if it is true, but can certainly decide that if no money was lent the party seeking summary judgment could not win the case.  The same applies to #2 and #3.

Dismissals can be made by the court or sought by one of the parties.  A dismissal is usually done if one of the parties fails to comply with court rules, or there are no valid facts in the claim or defense.  For example, failing to comply with a court order can result in a dismissal, or failing to comply with discovery may result in sanctions that include a dismissal.   A defendant can also seek a dismissal if there is no action made by plaintiff within a reasonable time, which is called Dismissal for Lack of Prosecution.

Step 6:  Specific Overview:  Trial and Judgment 

Most cases are either dismissed or settled without going to court. In fact, statistics show that only about 3% of civil cases go to trial.  However, that does not mean you should ignore the fact that a case may go to trial.  Trial is where the case is decided on the facts and legal theory.  There are several stages in a civil case.  They are as follows:

1. Facts of what happened that led to the suit, such as who, what, when, where, and how.

2. The evidence that supports the facts, such as documents, testimony etc.

3. The argument as to why a judgment should be entered in favor of a party.

4. The conclusion of the above 3.

Plaintiff always carries the burden of proof. Failure to meet the burden should generally result in a dismissal or judgment in favor of defendant.  A jury trial involves 12 or less people deciding who is telling the truth and a judgment entered for the party they believe. In a jury trial the judge will not decide the facts, but instead decide issues of law and make sure that the case is going by the rules.  A bench trial (non-jury trial) is where the judge decides the facts and the law.

After all the testimony has been heard the jury or in case of non-jury trial, the judge will decide if plaintiff has proven its case.  Once the case is decided, a judgment is entered for or against either of the parties.

A judgment can be used to legally obtain certain rights that were otherwise not permitted prior to the judgment, such as garnishing wages, levying a bank account, seize and sale of property, etc.  NOTE: Even if someone gets a judgment against another person it does not mean they will attempt to enforce it, or even if they did be successful in attempting to enforce it.  There are millions of judgments uncollected in this country.
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